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Hindu Law

Chapter 1
Introductory

What is Hindu Law?

Law, according to Hindu jurists, is the enforceable part of Dharma. It is unlike the
Austinian concept of law where law is taken to be the command of sovereign in a
political society.

According to Mayne, Hindu Law of 'Smritis’ as expounded in the Sanskrit
Commentaries and Digests which as modified and supplemented by custom, is
administered by the courts.

Madras High Court, had explained the tferm 'Hindu Law' in the following words "What
is ordinarily understood as Hindu Law is not like the customary law of the country
like the common Law of England. Neither is it a statute in the sense that some King
or Legislature framed the law and enforced its acceptance by people. Hindu Law as
is commonly understood is a set of rules contained in several Sanskrit books which
the Sanskritists consider as book of authority on the law governing the Hindus".

Origin of Hindu Law

There are two extreme views about the origin of Hindu Law.

1. According to Hindus
Hindu Law, according to Hindus, is one of divine origin, having been derived from
the Vedas, which are revelations from the Almighty.
According to this theory, law was independent of the State and it was binding on
the sovereign as well as on his subjects.

2. According to Western Jurists
It is based upon immemorial customs, which existed prior to and independent of
Brahmanism. When the Aryans penetrated into Indian Territory, they found that
there were a number of usages either the same as, or not wholly different from
their own.

Effect of Migration

Hindu Law is not a“ lex-loci” i.e., territorial law but a" personal law". I+ means that a
Hindu, in whatever country he may be, is governed by Hindu Law in all personal
matters. Territorial law of that country would not apply on the personal matters of
that Hindu.
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Where a Hindu migrates from one part of the country to another, the presumption
is that he retains the laws and customs of the region from which he comes and is
not subjected to the law of the place to which he migrates. This presumption has to
be rebutted by showing that the family has adopted the law and usages of the state
to which it has migrated. But if a person has a permanent residence in one state, the
mere fact that he is living in another state in connection with his employment would
not amount to migration.

Sources of Hindu Law

The main sources of Hindu law are as follows:-
1. Srutis

2. Smritis

3. Commentaries and Digests (Nibandhas)

4. Puranas

5. Judicial precedents

6. Legislation

7. Justice, equity and good conscience.

8. Custom and usages

1. Srutis: - "Sruti literally means that which was heard. The name (Sruti) is derived
from the root "Sru (to hear) and signifies "what is heard".

Manu has defined Sruti as follows - "By Sruti or what was heard from above is
meant the Veda". Veda is believed to contain the very words of Deity (God). It is
the primary and paramount source of Hindu Law that Vedas are the ultimate and
traditional sources of Hindu Law. It is the oldest and the primary source.

The Srutis are believed to contain the very words of God. They are supposed to
be divine utterances to be found in the four Vedas, the six Vedangas i.e.
appendages to the Vedas and the eighteen Upanishads.

Mayne pointed out that Sruti in theory is primary and paramount source of Hindu
law and is believed to be the language of divine revelation. They are supposed to
contain the direct words of revelation and are thus held to be infallible. But now
they have little practical value.
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2.Smritis:- The word "Smriti" literally means "what is remembered" and is
believed to be based on the last text on the Vedas, although not in the exact
language of the revelation. Their authors do not claim to be divinely inspired but
being perfectly familiar with the Vedas, they profess to compile from memory the
divine rules handed down by tradition.

It is of human origin and is believed to be the recollections handed down to us by
rishis and sages of antiquity constituting the principal sources of Hindu Law.
Smritis are Dharamsutras and Dharm Both Sruti and Smriti refer to the
utterances and precepts of the Almighty which have been heard and remembered
respectively and handed down by the Rishis from generation to generation.

The Smritis are of two kinds,

(@) In Prose Style-Those in prose called " Dharamsutras" and are inferior to
those in verse. The principal authors thereof are Gautama, Vasishtha and
others.

(b) In Poetry Style-Those in verse are called the " Dharamashtra". The most
eminent authors are Manu, Yajnavalkya, Narada, Vishnu and Vrihaspati etc.
Vyasa observed that: "When there is a conflict between the Vedas and the
Smritis, the Vedas should prevail."

3.Commentaries and Digests (Nibandhas):- All the Smritis did not agree with
one another in all respects, and this conflict led to several interpretations put
upon them. This, in turn, gave rise to commentaries called Nibandhas.

Nibandhas are thus nothing but the interpretations put on the Smritis by various
commentators. However, it is interesting o note that what these commentators
did was not merely interpreting the Smritis, but they also recited the customs
and usages which the commentators found prevailing around them.

In other words, while professing to interpret the law as laid down in smriti, these
commentators introduced modifications in order to bring it in harmony with the
current usages.

The authority of the several commentators varied in different parts of India
giving rise to what are known as different Schools of Hindu Law.
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4.Puranas:- The Puranas are also a source of Hindu law. They are codes which
illustrate the law by instances of its application. As observed by the Court in the
Ganga Salai's case, the position of Puranas is as follows:

"Somewhere in order of prudence, either between the Srutis and the Smritis, or
more probably after them, comes the Puranas, which the celebrated author
Colebrooke states are reckoned as a supplement fo the Scripture and as such
constitute a fifth Veda."

It has been remarked by authors that Puranas are not authoritative on law. They
are occasionally treated as authoritative.

5.Judicial Decisions:- About judicial decisions being a source of law there are
two views. One view is that judges are makers of law while the other view is that
judges do not make the law but they declare the law. First view is known as Judge-
made-Law-Theory, second is known as Declaratory Theory.

Strictly speaking, it cannot be said that judicial decisions are a source of law. This
is so because judge is supposed to interpret and explain the existing law, and not
to create new law.

Nevertheless, since all the important aspects of Hindu Law have now found their
way into Law Reports, these may be considered as a source of Hindu Law. Such
decisions have played an important part in ascertaining and sometimes in
developing and crystallizing Hindu Law.

The judicial decisions are regarded as precedents for future cases. The courts of
Law are bound to follow the precedents.

6.Legislation: - Legislation is also a source of Hindu Law. Several enactments had
come into force with the advent of British Rule in India and kept coming with
greater gusto after the British departure. These legislative enactments, which
declare, abrogate or modify the ancient rules of Hindu Law, also form an additional
modern source of Hindu Law. The Hindu Law Committee, appointed in 1941
recommended that this branch of Law should be codified in gradual stages and
most important enactments were those which came in force in 1955 and 1956,
Indian Parliament passed four major enactments which made vital and dynamic
changes in the law of marriage, succession, adoption, guardianship and
maintenance.
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The ancient Hindu Law stands substantially changed by passing of the following
important enactments during British regime and by Indian Parliament.

In 1856, Hindu Widows' Remarriage Act legalised the marriage of Hindu Widows.
In 1860, Indian Penal Code prohibited polygamy.

In 1866, Native Converts Marriage Dissolution Act facilitated divorce for Hindus
accepting Christian faith.

In 1872, Special Marriage Act was passed but it excluded Hindus.

In 1869, the Indian Divorce Act was passed but this too remained inapplicable to
Hindus.

In 1894, a penal Law enforced in the State of Mysore, punishment for men
marrying girls below the age of eight years and for males above the age of fifty
marrying girls below fourteen years.

In 1909, the Anand Marriage Act legalised the marriage ceremony common among
the Sikhs called Anand.

In 1923, by an amendment of Special Marriage Act, inter-religious civil marriages
between Hindus, Buddhists, Sikhs and Jains were legalized.

In 1929, Child Marriage Restraint Act was passed.

In 1937, Arya Marriage Validation Act recognised the legality of inter-caste
marriages and marriages with converts o Hinduism among the followers of Arya
Samaj.

In 1946, Hindu Marriage Disabilities Removal Act legalized inter-marriage
between the sub-divisions of same caste and those within one's gotra and
pravara.

In 1946, Hindu Married Women's Right to Separate Residence and Maintenance
Act was passed.

7.Justice, Equity and Good conscience: - Justice, equity and good conscience is

also regarded as a source of Hindu Law. In the absence of any specific law in
Smriti, or in the event of a conflict between the Smritis, the principles of
equality, justice and good conscience would be applied.

In other words, what would be most fair and equitable in the opinion of the judge
would be done in a particular case.

It has been held by the Supreme Court, that in the absence of any clear Shastric
text, the courts have authority to decide cases on principles of justice, equity and
good conscience
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8.Custom and Usage:- Custom is a rule which in a particular family or in a
particular class of persons or in a particular locality, has from long usage, obtained
the force of law.

The Judicial Committee explained Custom thus: "Custom is a rule which in a
particular family or in a particular district has from long usages obtained the
force of law".

It must be ancient, certain and reasonable and being in the derogation of general
rules of law, must be construed strictly.

The obligatory character of customs is so much recognised by the ancient text-
writers that every custom is supposed to be based on the text of the revelations.
The modern authorities are equally empathic in their acceptance of the binding
force of customs.

For instance, the Privy Council has remarked: "Clear proof of usage will outweigh
the written text of the law" Remand's Case, A.I. R. 1942 All 100. It is said that
Smritis and digests were largely based upon Customary Laws. On matters not
covered by the Smritis and Commentaries, usage supplements the law laid down in
them.
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Schools of Hindu Law

Introduction
Schools of Hindu Law came into being when different commentaries appeared to
interpret 'Smritis’ with reference to different local customs in vogue in different
parts of India.

Process of Development

In Collector of Madura v. Mottoo Ramalinga, the privy council held that: "The
remoter sources of Hindu Law (that is Smritis) are common to all different schools.
The process by which those schools have been developed seems to have been of this
kind. Works universally or very generally received become the subject of subsequent
commentaries.”

Properly speaking there are two schools of Hindu Law, namely, Mitakshara School
and the Dayabhaga School.

Mitakshara

It is the supreme authority throughout India except in Bengal. It is the running
commentary on the code of Yajnavalkya and was written by Vijneshwara in the
latter part of the eleventh century. The Mitakshara School is thus divided into five
sub-schools. They materially differ on the law of adoption and inheritance. All these
schools acknowledge the supreme authority of the Mitakshara, but give preference
to certain treaties and to commentaries which contains certain passages of the
Mitakshara.

The five sub-schools are namely:-
e Benaras School

e Mithila School

e Dravida School

e Bombay or Maharashtra School
e Punjab School

Mayne writes that the variances between the sub-division of the Mitakshara
Schools are comparatively few and slight. Except in respect of the Maharashtra
School, this division serves no useful purpose; nor does it rest upon any true or
scientific basis.
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Reason of Difference Between Various Schools of Mitakshara

(i) The glosses and commentaries upon the Mitakshara are received by some of the
schools but are not received by all.

(ii) Commentaries in a particular province which follows the Mitakshara put a
particular gloss on it and agree to collect it collectively.

Dayabhaga

This school prevails in West Bengal as well as is Assam with some variances based
on the authority of customs. It was written by Jimutvahana. According to Dr. Jolly
it is one of the most striking compositions in the whole department of Indian
jurisprudence. According o Mayne, 'Dayabhaga’ was written in the 13™ century. The
Dayabhaga has permitted the women to let in the coparcenary. The Dayabhaga is
more dynamic and is definitely an improvement upon Mitakshara.

The following authorities are accepted in this school
e Dayabhaga

e Dayatatva

e Daya-Sangraha

e Viramitrodaya

e Dattaka-Chandrika

Difference between Mitakshara and Dayabhaga School
Mitakshara Dayabhaga

1) As regards
Joint
property

Right to property arises by birth
(of the claimant); hence the sonis a
co-owner with the father in
ancestral property.

Father has a restricted power of
alienation, and son can claim
partition even against father.

The interest of a member of the
joint family would, on his death,
pass fo the other members by
survivorship.

Right to property by death
(of the last owner); hence
son has no right to ancestral
property during father's
lifetime.

Father has absolute power
of alienation, and son cannot
claim partition or even
maintenance.

The interest of every person
would, on his death, pass by
inheritance to his heirs, like
widow or daughters.
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2) As regards
Alienation

Members of joint family cannot
dispose of their shares while
undivided.

Any members of joint family
may sell or give away his
share even when undivided.

3) As regards
Inheritance

The principle of inheritance is
consanguinity
(i.e., blood-relationship).

Cognates are postponed to agnates.

The principle of inheritance
is spiritual efficacy (i.e.,
offering of pindas).

Some cognates, like sister's
sons are preferred to many
agnates.

4) As regards
Doctrine of

"A fact cannot be altered by
hundred texts".

Doctrine of factum valet is
fully recognized.

Factum Valet
It is recognized to a very limited
extent.

The other basis of difference between Mitakshara and Dayabhaga arose out of their
difference in the meaning of the word" Sapinda”.

According to Dayabhaga: 'Sapinda’ means of the same 'pinda’ and pinda means a ball
of rice which is offered by a Hindu as obsequies to their deceased ancestors. The
term 'Sapinda’ thus connotes those related by the duty of one to offer 'pinda’ to
other.

According to Mitakshara: Vijaneshwara defined 'Sapinda’ relationship as the
relationship arising between two persons through their being connected by particles
of one body.

Migration and the Schools of Law
On migration the family continues to be governed by the law of locality of origin and
the burden is heavy on the party alleging otherwise.

“Where a Hindu family migrates from one part of India tfo another, prima facie they
carry with them their personal law, and if they alleged to become subject to a new
local custom, this new custom must be affirmatively proved to have been adopted
but when such a family emigrates to another country and being themselves
Mohammedans, settle among Mohammedans, the presumption that they have
accepted the law of the people whom they have joined seems to their Lordships to
be one that should be much more readily made. The analogy is that of a domicile on
settling in a new country rather than the analogy of a change of custom on migration
within India."
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The Hindu Marriage Act, 1955

Introduction

Marriage according to Hindu Law is a sanskar (sacrament) and not a contract unlike
Muslim Law. The maxim "Conjuctic martitet peminae eet de nature" means that to
keep husband and wife together is the law of nature and the maxim "Virctunor
consentur in lege una pensona" means that the husband and wife are considered one
in Law.

Kanyadan (formal donation of the daughter by her father to a groom) and Saptpadi
(circumambulation of holy fire by the bride and the groom) have basic importance in
Hindu Marriages.

Eight forms of marriages were described, four of which were dharmya (regular)
forms and the rest were adharmya (irregular) forms.

The choice of life partner was limited only to one's own dharma (religion) and jati
(caste) only. Polygamy was permitted in Hindu society but not polyandry. Widow
remarriage was also not permitted.

Legislation of laws relating to Hindu marriage began from the year 1829 when sati
was abolished by Law and declared an offence at the instance of Raja Ram Mohan
Roy.

In 1955, the Hindu Marriage Bill was introduced in the Parliament which was passed
by both the Houses of Parliament.

Act 25 of 1955
Hindu Marriage Act, 1955 (25 of 1955) received the assent of President on 18th
May, 1955 after being passed by both the Houses of Parliament.

Who is 'Hindu'?

1. Under the uncodified Hindu Law
The following are the instances of persons who were held to be Hindus by various
Courts before 1956
(i) Hindus by birth, and also to Hindus by religion, i.e., converts to Hinduism.
(ii) TIllegitimate children where both parents are Hindus.
(iii) Illegitimate children where the father is a Christian and the mother is a

Hindu and the children are brought up as Hindus.

10
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(iv) Jains, Buddhists in India, Sikhs and Nambudri Brahmans except, so far as
such law is varied by custom and to Lingayats who are considered as Shudras.

(v) Hindus by birth, who had renounced Hinduism, but reverted back to the
Hindu faith after performing the prescribed religious rites.

(vi) Sons of Hindu dancing girls of the Naik caste converted fo Mohammedanism,
where the sons are taken into family of the Hindu grand-parents and are
bought up as a Hindu.

(vii) Brahmos, Arya Samajists, and Santhal of Chota Nagpur, and also Santhals of
Manbhum except so far as it is not varied by customs

(viii) Hindu who made a declaration that they were not Hindu for the purpose of
the Special Marriage Act

(ix) A person who is born Hindu and not renounced the Hindu religion, does not
cease to be a Hindu merely because he departs from the standard of
orthodox in matters of diet and ceremonial observances.

2. Under the codified Hindu Law (Section 2 of the Hindu Marriage Act)
(i) Any person who is Hindu by religion in any of its forms or developments,
including -
(a) A Virashaiva,
(b) A Lingayat,
(c) A follower of the Brahmo, Pranthana or Arya Samaj.

(ii)Any person who is either -
(a) Buddhists by religion; or
(b) Jain by religion; or
(c) Sikh by religion.

(iii) Any other person domiciled in the territories to which these Acts extend who
iS hot -
(a) A Muslim by religion; or
(b) A Christian by religion; or
(c) A Parsi by religion; or
(d) A Jew by religion;

Unless it is proved that any such person would not have been governed by Hindu Law,
or by any custom or usage as part of that law, in respect of any of the matters dealt
with in the act.

11
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The following persons are Hindus, Buddhists, Jains or Sikhs by religion: -

(a) Any Child, legitimate or illegitimate, both of whose parents (father and mother)
are Hindus, Buddhists, Jains or Sikhs by religion;

(b) Any Child, legitimate or illegitimate, one of whose parents either (father or
mother) is a Hindu, Buddhist, Jain or Sikh by religion and who is brought up as
a member of the tribe, community, group or family to which such parent belongs
or belonged;

(c) Any person who is converted to the Hindu, Buddhists, Jain or Sikh religion.

Persons, who have been declared to be members of the Schedule Tribe within the
meaning of clause (25) of Article 366 of the Constitution, are not to be treated as
Hindus unless the Central Government, by notification in the Official Gazette,
declares them so.

Hindu converts to Mohammedanism he will be, as a general rule, governed by the
Mohammedan Law.

But a well-established custom in the case of such converts following their old law in
matters of succession and inheritance has been held to override the general
presumption. Thus several classes of Mohammedans, who were formerly Hindu like
the Khojas and the Cutchi Memons of Bombay, the Halwai Memons of Kathiawar and
Sunni Bohras of Gujarat had by custom, retained the Hindu Law of Succession and
inheritance.

Nature of Hindu Marriage

According to Vedas, a marriage is, "the union of flesh with flesh and bone with bone".
So long as the husband is alive, the wife is enjoined to regard him as her God,
similarly the wife is declared as half the body of her husband (Ardhangini) who
shares with him equally the fruits of all his acts whether they be good or bad.

The Vedic rules expressly declare that a man may have several wives but a woman
cannot have many husbands. Husband was treated as God for the wife. Wives were
always associated in all the religious offerings and rituals with their husbands. The
women were respected and honoured. Manu said, "Women must be honoured and
adored by their fathers, brothers, husbands and brothers-in-law who desire their
own welfare. Where women are honoured, there the Gods are pleased, but where
they are not honoured, no sacred rite yields rewards". Many old writers said, "A
woman is half of her husband and completes him".

12
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The object of marriage according to Hindus is the procreation of children and the
proper performance of religious ceremonies. The sanctity of marriage was held to
be so great that it was regarded to have some divine origin and was thought to be
predestined.

Marriage as a sacramental union implies several things first the marriage between
man and woman is of religious or holy character but not a contractual union. It is not
a mere contract in which a consenting mind is indispensable. For a Hindu, marriage
is obligatory not merely for begetting a son in order to discharge the debt of his
ancestors but also for the performance of other religious rites, and Manu has
commented "In the Vedic period, the sacredness of the marriage tie was repeatedly
declared the family ideal was decidedly high and was often realized.

Only the present Hindu Marriage Act has no divorce, Manu disapproves divorce and
remarriage of women. None can trace out divorce in ancient Hindu Law. According
to Narada and Kautilya "If the husband, be missing dead, or retired from the world,
or impotent, or degraded, in these five calamities a woman may take another
husband”. But Manu had opposed this idea

Doctrine of Factum Valet

The maxim 'que fieri non debuit’ which is popularly known as factum valet means
"what should not be done, yet being done, shall be valid." From this maxim emerges
the Hindu doctrine that "a fact cannot be altered by a hundred texts".

The help of this doctrine was sought where certain irregularities such as want of
consent of guardian, etfc., occurred in a marriage in order to get the deficiency
condoned and to save the marriage from becoming invalid.

In Rajammal v. Mariyammal, AIR 1954 Mys 38: ILR 1953 Mys 558, it was held that
when the marital relation has been accepted by the caste and relatives the doctrine
of factum valet protects it from being declared null and void.

The doctrine of factum valet has been indirectly adopted by the Hindu Marriage
Act, 1955 in this way that marriages in contravention of clauses (iii) and (iv) of
section 5 will not become invalid due to irregularity in respect of the conditions
provided in these clauses.

13
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Custom Before The Court and Hindu Marriage

In case of R.B.S.S. Munnalal v. S.S. Raj Kumar, AIR 1962 SC 1493 the Supreme Court
held that "It is well settled that where a custom is repeatedly brought to the notice
of the courts of a country, the courts may hold that custom introduced into law
without necessity of proof in each individual case".

According to the Vedic mythology after marriage the couple leave in love just as the
birds Chakva and Chakvi live. These species of birds is an ideal of life. The male and
female bird live together and if one dies the other also dies of heartbreak. As per
Hindu custom at the fime of ceremony of marriage, when the bridegroom holds the
hand of the bride, he says o her." I hold your hand for good luck (Subhagya) that
you may grow old with me, your husband; you are given to me by the just, the creator,
the w and by these learned persons".

Again, after taking the Seven Step of marriage the husband tells his wife inter alia
"Be, thou my life-mate as we walk up seven steps together thus though go together
with me forever.

Further the marriage is a spiritual union, a holy bond and therefore after saptpadi,
the man says to his wife, "Into my will 1 lake heart, thy mind shall follow mine. It is
also further said that those who haw wives can fulfill their due obligations in this
world; those that have wives truly have a family; those that have wives can lead a
full life. Thus, Hindus conceive their marriage as a sacramental union, as all around
union.

Prohibited Degrees Under Hindu Law

Section 3(f) "Sapinda Relationship" with reference to any person extends as far as
the third generation (inclusive) in the line of ascent through the mother, and the
fifth (inclusive) in the line of ascent through the father, the line being traced
upwards in each case from the person concerned, who is to be counted as the first
generation; (3) The expression "Hindu" in any portion of this Act shall be construed
as if it included a person who though not a Hindu by religion, is, nevertheless, a
person to whom this Act applies by virtue of the provisions contained in this section.

Section 3(g) of the Hindu Marriage Act, 1955 provides "Degrees of prohibited

relationship.-Two persons are said fo be within the "degrees of prohibited

relationship

(i) If oneis a lineal ascendant of the other; or

(i) If onewas the wife or husband of a lineal ascendant or descendant of the other,
or

14
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(iii) If one was the wife of the brother or of the father's or mother's brother or
of the grandfather's or grandmother's brother of the other; or

(iv) If the two are brother and sister, uncle and niece, aunt and nephew, or children
of brother and sister or of two brothers or of two sisters.

Explanation:- For the purposes of clauses (f) and (g), relationship includes
(i) relationship by half or uterine blood well as by full blood:;

(ii) illegitimate blood relationship as well as legitimate;

(iii) relationship by adoption as well as by blood;

and all terms of relationship in those clauses shall construed accordingly."

"Full blood and "half-blood":- Two persons are said to be related to each other
by full blood when they are descended from a common ancestor by the same wife
and by half-blood when they are descended from a common ancestor but by
different wives; Section 3(c)

"Uterine blood”:- Two persons are said to be related to each other by uterine
blood when they are descended from a common ancestress but by different
husbands, Section 3(d).

Explanation:- In classes (c) and (d) "ancestor" includes the father and
"ancestress" the mother.

Exceptions:- The Hindu Marriage Act, 1955, has made an exception in laws where
custom or usage goverhing each of the parties permits a marriage within the
prohibited degrees. It is due to the fact that custom has played an important part
in the making of the Hindu Law and it is one of the three sources of Hindu Law.

The Marriage Laws (Amendment) Act, 2003 w.e.f. 23 December, 2003 made a
transitory provision for sections 3 and 5.

Transitory Provision:- All decrees and orders made by the court in any
proceedings under the Special Marriage Act or the Hindu Marriage Act shall be
governed under the provisions contained in section 3 or section 5, as the case may
be, as if this Act came into operation at the time of the institution of the suit.
Provided that nothing in this section shall apply to a decree or order in which the
time for appealing has expired under the Special Marriage Act or the Hindu
Marriage Act at the commencement of this Act
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